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RULES OF THE JUDICIAL COUNCIL

OF THE SIXTH CIRCUIT
GOVERNING COMPLAINTS OF JUDICIAL

MISCONDUCT OR DISABILITY

Prefaceto the Rules
Section 372(c) of title 28 of the United StatesCode provides a way for

any personto complain abouta federaljudge who the personbelieves“has
engaged in conduct prejudicial to the effective and expeditious
administrationof the businessof the courts” or “is unableto dischargeall
the duties of office by reasonof mental or physical disability.” It also
permits the judicial councils of the circuits to adopt rules br the
considerationof thesecomplaints. These rules have beenadopted under

that authority.
Complaintsare filed with the circuit executiveon a form that has been

developedfor that purpose. Each complaint is referred first to the chief
judge of the circuit, who decideswhetherthe complaint raisesan issuethat

should be investigated. (If the complaint is about the chief judge, another
judge will make this decision;seerule 18(f).)

The chief judge will dismiss a complaint if it doesnot properly raise a
problem that is appropriate for considerationunder section 372(c). The

chief judge may also concludethe complaint proceedingif the problem has

beencorrectedor if intervening eventshave made action on the complaint

unnecessary. If the complaint is not disposedof in either of these two
ways, the chief judge will activate a special committeeto investigate the

complaint. The special committeemakesits report to the judicial council of
the circuit, which decideswhat action, if any, should be taken. The judicial
council is a body that consistsof the chief judge and nine judges of the

court of appealsand nine district judges.
The rules provide, in somecircumstances,for review of decisionsof the

chief judgeor the judicial council.

April 1, 1992



CHAFFER I
FTL~NGA COMPLAINT

RULE 1. WHEN TO USETHE COMPLAINT PROCEDURE
(a) Purposeof the procedure. The purposeof the complaint procedureis to

improve the administration of justice in the federal courts by taking action when
judgeshave engagedin conduct that doesnot meet the standardsexpectedof
federal judicial officers or are physically or mentallyunableto perform their duties.
The law’s purposeis essentiallyforward-looking and not punitive. The emphasisis
on correctionof conditionsthat interfere with the properadministrationof justice in
thecourts.

Ib) What may be complainedabout. The law authorizescomplaintsaboutUnited
Statescircuit judges,district judges, bankruptcyjudgesor magistratejudgeswho
have“engagedin conductprejudicial to the effectiveand expeditiousadministration
of thebusinessof thecourts” or who are“unable to dischargeall the dutiesof office
by reasonof mentalor physicaldisability.”

“Conduct prejudicial to the effective and expeditiousadministration of the
businessof the courts” is not a preciseterm. It includessuchthingsas use of the
judge’s office to obtain special treatmentfor friends and relatives, acceptanceof
bribes, improperly engagingin discussionswith lawyers or partiesto casesin the
absenceof representativesof opposingparties,and otherabusesof judicial office. It
doesnot include making wrong decisions--evenvery wrong decisions—incases.The
law providesthat a complaint may be dismissedif it is “directly relatedto themerits
of a decisionor proceduralruling.”

NMental or physical disability” may include temporary conditions as well as
permanentdisability.

Cc) Who may be complainedabout. The complaintprocedureappliesto judgesof
the United Statescourtsof appeals,judgesof United Statesdistrict courts, judges
of United States bankruptcycourts, and United Statesmagistratejudges. These
rulesapply, in particular, only to judgesof the Court of Appealsfor the Sixth Circuit
and to district judges, bankruptcyjudges, and magistratejudgesof federal courts
within the Sixth ircuit. The circuit includesthe statesof Michigan. Ohio, Kentucky
andTennessee.

Complaints about other officials of federal courts should be made to their
supervisorsin the various courts. If such a complaint cannot be satisfactorily
resolvedat lower levels, it may be referredto the chief judge of the court in which
the official is employed. The circuit executive,whoseaddressis 503 U.S. Post
Office and Courthouse,Cincinnati, Ohio 45202, is sometimesable to provide
assistancein resolvingsuchcomplaints.

(d) Time for filing complaints. A complaint may be filed at any time. However,
complaintsshould be filed promptly. A complaintmay be dismissedif it is filed so
long after the eventsin questionthat the delay will makefair considerationof the
matter impossible. A complaint may also be dismissedif it doesnot indicate the
existenceof a currentproblemwith the administrationof thebusinessof thecourts.

Ce) Limitations on useof the procedure. The complaintprocedureis not intended
to provide a meansof obtaining review of a judge’sdecisionor ruling in a case. The
judicial council of the circuit, the body that takes action under the complaint
procedure,doesnot havethe power to changea decisionor ruling. Only a court can
do that.

The complaint proceduremaynot be usedto have ajudgedisqualifiedfrom sitting
on a particularcase. A motion for disqualificationshouldbe madein thecase.
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Also, the complaint proceduremay not be usedto force a ruling on a particular
motion or other matter that has been before the judge too long. A petition for
mandamuscansometimesbe usedfor that purpose.

COMMEA7ARV ON RuLE 1

ADvIcE TO PROSPECTiVECOMPI.AINANTS ON USE OF THE COMPLAINT PROCEDURE.
As at least some members of Congress anticipated, a great many of the complaints that

have been filed under section 372(c) have been filed by litigants disappointed in the
outcomes of their cases.1 Some complaints allege nothing more than that the decision was
in violation of established legal principles. Many of them allege that the judges are members
of conspiracies to deprive the complainants of their rights, and offer the substance of the
judicial decision as the only evidence of the conspiratorial behavior. A great many of the
complaints seek various forms of relief in the underlying litigation.

Rule 1 is intended to provide prospective complainants with guidance about the
appropriate uses of the complaint procedure. Paragraph (b) discusses cognizable subject
matters, and paragraph Cc) discusses cognizable persons. Paragraph Ce) discusses remedies,
and attempts to make it clear that the circuit council will not provide relief from a ruling or
judgment of a court. It is hoped that such guidance will reducethe number of complaints
filed that seek relief that cannot be given under the statute or deal with matters that are
plainly not cognizable.

The last paragraph in rule 1(e), deals with complaints alleging undue delay. Habitual
failure to decide matters in a timely fashion may be the proper subject of a complaint where
it is demonstrated that, over a period of years, the judge has persistently and unreasonably
neglected to act on a substantial number of cases before him.

VENUE
Rule 1(c) states that the complaint procedure applies to judges Thf federal courts within

the circuit.” This language is intended to make it clear that the Circuit in which a judge holds
office is the appropriate circuit in which to file a complaint, regardless of where the alleged
misconduct occurred.

C0MPt..&Iwrs AGAINST OTHER OFI1cIALS
The second paragraph of rule 1(c) reflects a concern that the public be given some

guidance about how to pursue grievances about court officials other than judges.

TIME LIMTTAT1ON
These rules do not Contain a time limit for the filing of a complaint. However, rule 1(d)

indicates that a complaint may be dismissed, for reasons analogous to Iaches, if the delay in
filing the complaint would prejudice the ability of the judicial council to give fair consideration
to the matter.

RULE 2. HOW TO FILE A COMPLAINT
(a) Form. Complaintsshould be filed on the official form for filing complaints in

the Sixth Circuit, which is reproducedin the appendixto these.rules.Formsmay be
obtainedby writing or telephoningthe Office of the Circuit Executive for the Sixth
Circuit, 503 U.S. Post Office and CourthouseBuilding, Cincinnati, Ohio 45202.
Telephone(513) 684-3161. Formsalsomay be picked up in personat the office of
the clerk of the court of appealsor any district court or bankruptcycourt within the
circuit.

(b) Statementof facts.- A statementshould be attachedto the complaint form,
settingforth with particularity the factsthatthe claim of misconductor disability is
basedon. The statementshould not be longer than five pages(five sides),andthe
papersize shouldnot be larger than the paperthe form is printedon. Normally, the
statementof factswill include —

(1) A statementof what occurred;
(2) The time and placeof the occurrenceor occurrences;
(3) Any other information that would assistan investigatorin checking
the facts, suchas thepresenceof a court reporteror otherwitnessand
their namesandaddresses.

‘I. See 125 Cong. Rac. 30,093-94 (1979) (remarks of Sen. Bellmon); 126 Cong. Rac. 28,091 (1980) (remarks
of Sen. DeConcini); H.R. Rep. No. 1313, 96th cong. Zd Sees. 1819 (1980).
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(ci Legibility. Complaintsshould be typewritten if possible. If not typewritten,
theymustbe legible.
- (di Submis&on~ from transcripts~may~
be submitted as evidence of the behavior complained about; if they are, the
statementof facts should refer to the specific pagesin the documentson which
relevantmaterialappears.

Ce) Number of copies. If the complaint is about a single judge of the court of
appeals,three copies of the complaint form, the statementof facts, and any
documentssubmitted must be filed. If it is about a single district judge or
magistratejudge, four copiesmust be filed; if abouta singlebankruptcyjudge, five
copies. If the complaint is aboutmorethanone judge,enoughcopiesmust be filed
to provide onefor the circuit executive,onefor thechief judge of the circuit, one for
eachjudgecomplainedabout,and one for eachjudgeto whom the circuit executive
must senda copy underrule 3(a)(2).

(f) Signatureandoath. The form must be signedand thetruth of the statements
verified in writing under oath. As an alternative-totaking an oath,the complainant
may declare under penalty of perjury that the statementsare true. The
complainant’saddressmustalso be provided.

(g) Anonymouscomplaints. Anonymouscomplaintsare not handledunderthese
rules. Seerule 20.

(hi Where to file. Complaints should be sent to the Office of the Circuit
Executive,503 U.S. Post Office and CourthouseBuilding, Cincinnati, Ohio 45202.
The envelope should be marked “Complaint of Misconduct” or “Complaint of
Disability.” The nameof the judge complainedabout should not appearon the
envelope.

(i) No fee required. There is no filing fee for complaints of misconduct or
disability.

- (j) Identification of complaintsby chief judge. In the interestof the effective and
expeditious administration of the businessof the courts and on the basis of
informationavailableto the chiefjudgeof the circuit, the chiefjudgemay, by written
order stating the reasonstherefore,identify a complaintas authorizedby 28 U.S.C.
§ 372(c)(1) and therebydispensewith filing of a written complaint. A chief judge
who hasidentified a complaint underthis rule will not be considereda complainant
and, subject to the second sentenceof Rule 18(a), will perform all functions
assignedto the chief judge under theserules for the determinationof complaints
filed by a complainant.

COMMENTARYON RULE2

UsE OF COMPLAINT FORM
Paragraph (a) of rule 2 provides that complaints be filed on a form. Use of a complaint

form provides a simple means of eliciting some fairly standard information that is helpful in
administering the act. The use of a complaint form also will resolve ambiguities that
sometimes arise about whether the author of a complaining letter intends to invoke the
procedures of section 372(c). With the use of the form, the 372(c) procedure will be used
only if the complainant clearly invokes it.
LiMITATiON ON LENGTh OF COMPLAINT

Paragraph (b} of rule 2 provides a five-page limit on the statement of facts. Paragraph
(di, however, does not restrict the volume of documents that may be submitted as evidence
of the behavior complained about.

It is hoped that a five-page limit will get rid of the long, rambling complaints that do not
clearly identify the conduct complained of without unduly restricting the ability to
communicate the facts supporting a complaint.

The provision allowing submission of documentary evidence is partly motivated by the
concern that a complainant not be unduly restricted in presenting the factual basis of the
complaint, but also reflects a sense that prohibiting the submission of documents with the
complaint tends to make the procedure unnecessarily complex. In many cases, a chief judge
will have to ask for documents if they havent been submitted.
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COMPLAINTS AGAINST MoM THAN ONE JUDIcIAL OFFICER

A SEPARATECOMPLAINT FOR EACh JUDICIAL OFFiCER COMPLAW4ED ABOUT IS NOT REQUiRED UNDER THESE
RULES.OATH OR DECLARATION

Rule 2(f) includes a requirement that complaints be signed and verified under oath or
declaration. This requirement may deter occasional abuse of the complaint process. In view
of the ease with which a complainant can make a declaration under penalty of perjury, the
requirement should not be burdensome.

Under 28 U.S.C. § 1746, any statement required by rule to be made under an oath in
writing may be subscribed instead with a written declaration under penalty of perjury that the
statement is true and correct. 18 u.s.C. 1 621 includes in the definition of perjury a willfully
false statement subscribed pursuant to 18 U.S.C. 1746. Rule 2(f) prescribes an oath but
informs prospective complainants of the availability of the alternative. The complaint form
permits either method.

ANONYMOUS COMPLAINTS
Whether an anonymous complaint should be accepted is a question of some difficulty.

On the one hand, section 372(c) clearly contemplates a complainant whose identity and
address are known and who therefore can receive notice of decisions taken, be offered the
opportunity to appear at proceedings of a special committee, and be accorded the
opportunity to petition for review if dissatisfied with the disposition of the complaint. On the
other hand, a prohibition against anonymous complaints may effectively bar complaints from
the two groups of citizens most likely to have knowledge of serious problems in the
administration of justice: lawyers and court employees.

The resolution reflected in rule 2(g) is to require that complaints under section 372(c) be
signed. Nevertheless, the chief judge, as chairmen of the circuit judicial council, can consider
information from any source, anonymous or otherwise. This solution is consistent with
congressional expressions of intention that informal methods of resolving ?roblems.
traditionally used under section 332, should continue to be used in many cases. Hence,
under these rules, the formalities of the statute would not be invoked by an anonymous
complaint, but the chief judge and the circuit council may nevertheless consider it.
Information obtained from an anonymous complaint could also provide a basis for
identification of a complaint by the chief judge under rule 2(j).
IDENTIFiCATION OF COMPLAINTS BY CHIEF JUDGE

Rule 2(j) is a new section added to conform to Section 402(a) of Judicial Discipline and
Removal Reform Act of 1990. The section authorizes the chief judge to initiate the
complaint process on the basis of information available to the chief judge without the filing of
a written complaint by another party.

Congress has expressed the intention that “[un exercising this discretion [to identify a
complaint), the chief judge must enter a written order explaining the reasons for waiving the
written complaint requirement and must further identify the complaint.”3 Because the
identification of a complaint is within the discretion of the chief judge, it is anticipated that a
chief judge’s failure to identify a complaint will not ordinarily constitute a proper basis for the
filing of a complaint of misconduct against the chief judge under section 372.

Rule 2(j) provides that once the chief jud~i~asidentified a complaint, the chief judge
(subject to the disqualification provisions of rule 1 8(a)) will perform all functions assigned to
the chief judge for the determination of complaints filed by a complainant. Rule 2(j)
contemplates, therefore, that the identification of a complaint by the chief judge will advance
the process no further than would the filing of a complaint by a complainant. Once a
complaint has been identified, it will be treated in a manner identical to a filed complaint
under these rules. Thus, for example, under rule 4(e) a special committee ordinarily will not
be appointed to investigate an identified complaint until the judge who is the subject of the
complaint has been invited to respond to the complaint and has been allowed a reasonable
time to do so. Similarly, under rule 4 the chief judge has the same options in the
investigation and determination of an identified complaint that the chief judge would have
had if the complaint had been filed.

RULE 3. ACTION BY CIRCUIT EXECUTIVE UPON RECEIPT OF A
COMPLAINT

(a) Receiptof complaintin properform.
(1) Upon receipt of a complaint againsta judge filed in proper form under
theserules,the circuit executivewill opena file, assigna docketnumber,and
acknowledgereceipt of the complaint. The circuit executivewill promptly
sendcopies of the complaint to the chief judge of the circuit (or the judge
authorizedto act as chief judge under rule 1 8(f)) and to eachjudge whose

2. Sea S. Rep. No.362,96th Cong., let Sass. 3#4, 6 (1979); 126 Cong. Rec. 28,092 (1980) (remarks of
San. DeConcini on final passage).

3. H.R. Rep. No. 512, 101st Cong., 2d Sass. 18 (1990).
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conductis the subjectof the complaint. The original of the complaintwill be
retainedby the circuit executive. Upon the issuanceof an order by the chief
judgeiderritying a compIaint~underrule 2(jL~the—circuite-xecutive-- will
thereafterexpeditiously.processsuch complaint as otherwise provided in
theserules.
(2) If a district judge or magistratejudge is complainedabout, the circuit
executivewill also send a copy of the complaint to the chief judge of the
district court in which the judge or magistratejudge holds his or her
appointment. If a bankruptcyjudge is complainedabout,the circuit executive
will sendcopiesto the chief judgesof the district court and the bankruptcy
court. However,if the chief judgeof a district court or bankruptcycourt is a
subjectof the complaint, the chief judge’s copy will be sentto the judge of
suchcourt in regularactive servicewho is mostseniorin dateof commission
amongthosewho arenot subjectsof thecomplaint.

(b) Receiptof complaintabouta judgeof the Sixth Circuit andanotherofficial. If
a complaint is receivedabout a judge-or magistratejudge of the Sixth Circuit and
anotherofficial, the circuit executivewill acceptthe complaint for filing only with
regardto the judge,and will advisethe complainantaccordingly.

Cc) Receiptof complaint not in proper form. If the circuit executivereceivesa
complaintagainsta judge of this circuit that usesthe complaint form but doesnot
comply with the requirementsof rule 2, the circuit executive will normally not
acceptthe complaint for filing and will advisethe complainantof the appropriate
procedures. if a complaint againsta judge is received in letter form, the circuit
executivewill normally not acceptthe letter for filing asa complaint,will advisethe
writer of the right to file a formal complaint undertheserules, and will enclosea
copyof theserules andthe accompanyingforms.

COMMENTARYONRULE3

ROLE OF STAFF
Rule 2(h) departs from the statutory language and provides that complaints are to be filed

with the circuit executive rather than the clerk of the court of appeals in the interest of
enhancing the cortfidentiality of the process.

These rules are based on the assumption that any complaint or related document
tendered to the clerk will be forwarded promptly to the circuit executive who will maintain
the files, will receive petitions for review of chief judge orders, and perform similar functions.

DISTIuau~noNOF COMPLAINT TO CHIEF JUDGE OF DISTRICT COURT OR BANKRUPTCY COURT
The statute requires that the complaint be transmitted to the chief judge of the circuit and

the judge complained about. If the complaint is about a district judge, bankruptcy judge, or
magistrate judge, rule 3(a)(2) requires in addition that a copy be transmitted to the chief
judge of the district court and, where a bankruptcy judge is the subject, the chief judge of the
bankruptcy court. This provision is included in recognition of the responsibility of every chief
judge for the administration of his or her Court.



6

CHAPTER II
REVIEW OFA COMPLAINT BY THE CHIEF JUDGE

RULE 4. REVIEW BY THE CHIEF JUDGE
(a) Purposeof chief judge’s review. Whena complaint in properform is sent to

the chief judge by the circuit executive’soffice, the chief judge will review the
complaint to determinewhether it should be (1) dismissed,(2) concluded on the
groundthat corrective action has been taken, (3) concludedbecauseintervening
eventshavemadeaction on the complaintno longernecessary,or (4) referredto a
specialcommittee.

(b) Inquiry by chief judge. In determiningwhat action to take, the chief judge
mayconducta limited inquiry for the purposeof determining(1) whetherappropriate
corrective action has been or can be taken without the necessityfor a formal
investigation, (2) whether intervening eventshave made action on the complaint
unnecessary,and (3) whetherthe facts statedin the complaint are either plainly
untrueor are incapableof being establishedthrough investigation. For this purpose,
the chief judge may requestthe judge whose conduct is complained of to file a
written responseto the complaint. The chief judge may also communicateorally or
in writing with the complainant,the judge whose conduct is complainedof, and
other people who may have knowledge of the matter, and may review any
transcriptsor other relevantdocuments.The chief judgewill not undertaketo make
findings of factaboutany matterthat is reasonablyin dispute.

Cc) Dismissal. A complaintwill be dismissedif the chief judge concludes—

(1) that the claimed conduct, even if the claim is true, is not “conduct
prejudicial to the effective and expeditiousadministrationof the businessof
the courts” and doesnot indicatea mental or physicaldisability resulting in
inability to dischargethe dutiesof office;
(2) that the complaint is directly related to the merits of a decision or
proceduralruling;
(3) that the complaint is frivolous, a term that includesmaking chargesthat
are wholly unsupported;or
(4) that, under the statute,the complaint is otherwisenot appropriatefor
consideration.

Cd) Corrective action. The complaint proceedingwill be concluded if the chief
judge determinesthat appropriateaction hasbeen taken to remedy the problem
raised by the complaint or that action on the complaint is no longer necessary
becauseof interveningevents.

Ce) Activation of special committee. If the complaint is not dismissed or
concluded,the chief judgewill promptly activatethe specialcommittee,constituted
asprovidedin rule 9, to investigatethe complaintandmakerecommendationsto the
judicial council. However, ordinarily a specialcommitteewill not be activateduntil
the judge complainedabout hasbeeninvited to respondto the complaint and has
been allowed a reasonabletime to do so. In the discretion of the chief judge,
separatecomplaints may be joined and assignedto a single special committee;
similarly, a single complaintabout more than one judge may be severedand more
thanone specialcommitteeappointed.
(f) Noticeof chiefjudge’s action.

(1) If the complaint is dismissedor the proceedingconcludedon the basis of
correctiveaction taken, or becauseintervening eventshave madeaction on
the complaint unnecessary,the chief judge will prepare a supporting
memorandumthat setsforth the allegationsof the complaintand the reasons
for the disposition. The memorandumwill not include the name of the
complainantor of the judge whoseconductwas complainedof. The order
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and the supportingmemorandumwill be provided to the complainant,the
judge, and any judge entitled to receivea copy of the complaint pursuantto
_rule~3(a)(2) The complainant—will be--notrfied---o-f---the-right—to petition the
judicial council for review of the decision and of the deadlinefor filing a
petition.
(2) If a special committee is activated, the chief judge will notify the
complainant, the judge whose conduct is complained of, and any judge
entitled to receivea copy of the complaint pursuantto rule 3(a)(2) that the
matter has beenreferred, and will inform them of the membershipof the
committee.

(g) Public availability of chief judge’s decision. Materials relatedto the chief
judge’s decisionwill be madepublic at the time and in the mannerset forth in rule
17.

(h) Reportto judicial council. The chiefjudgewill from time to time report to the
judicial council of the circuit on actionstakenunderthis rule.

COMMENTARY ON RULE4

EXPEDmOUS REVIEW
The statute requires the chief judge to review a complaint expeditiously. it should be a

rare case in which more than a month is permitted to elapse from the filing of the complaint
to the chief judge’s action on it.
INQUIRY BY CHIEF JUDGE

The chief judge is not required to act solely on the face of the complaint. The power to
conclude a complaint proceeding on the basis that corrective action has been taken or that
action on the complaint is no longer necessary implies some power to determine whether the
facts alleged are true. But the boundary line of that power—the point at which a chief judge
invades the territory reserved for special committees—is unclear. Rule 4(b) addresses that
issue by stating that the chief judge may conduct a limited inquiry to determine whether the
facts of the complaint are neither plainly untrue or are incapable of being established through
investigation, and that the chief judge will not undertake to make findings of fact about
any matter that is reasonably in dispute. Admittedly, this formulation may do little more
than state the obvious, leaving the most difficult questions unanswered. Offered here, as
commentary, are some hypothetical situations demonstrating potential implementation of this
principle.

(1) The complainant alleges an impropriety and asserts that he knows of it because his
voices told him. It would appear clearly appropriate to treat such a complaint as
frivolous.
(2) The complainant alleges an impropriety and asserts that he knows of it because it was
observed and reported to him by a person whom the complainant is not free to identify.
The judge denies that the event occurred. The statutory basis for dismissal does not
seem strong, but the result seems eminently sensible unless it is appropriate for a special
committee to subpoena the complainant and insist on the identity of the source. On
balance, it would appear that the complaint should be dismissed as frivolous in such a
case.
(3) The complainant alleges an impropriety and asserts that he knows of it because it was
observed and reported to him by a person who is identified. The judge denies that the
event occurred. When contacted, the source also denies it. In such a case, the chief
judge’s proper course of action may well turn on whether the source had any role in the
allegedly improper conduct. If the complaint were based on a lawyer’s statement that he
had an improper ex parte contact with a judge, the lawyer’s denial of the impropriety
might not be taken as wholly persuasive, and it seems appropriate to conclude that a real
factual issue is raised. On the other hand, if the complaint quoted a disinterested third
party and the disinterested party denied that the statement had been made, there would
not appear to be any value in opening a formal investigation. In such a case, it would
seem appropriate to dismiss the complaint as frivolous on the basis that there is no
support for the allegation of misconduct.
(4) The complainant alleges an impropriety and alleges that he observed it and there were
no other witnesses; the judge denies that the event occurred. This situation presents the•
possibility of a simple credibility conflict. Unless the complainant’s allegations are wholly
implausible, it would appear that a special committee must be activated because there is
a factual question that is reasonably in dispute.
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GRouNo~FOR DISMLUAL OF CoupLAipila
Rule 4(cH4) provides that a complaint may be dismissed as Ththerwise not appropriate for

consideration. This language is intended to accommodate dismissals of Complaints for
reasons such as untimeliness (see rule 1 (d)) or mootness.

CPPORTuNrr’r OF JUDGE TO REsPOND
Rule 4(e) states that a judge will ordinarily be invited to respond to the complaint before a

special cornmftteé is activated.
Judges, of course, receive copies of complaints at the same time that they are referred to

the chief judge, and they are free to volunteer responses to them. Under rule 4(b), the chief
judge may request a response if it is thought necessary. By stating that a special committee
will not ordinarily be appointed unless an invitation to respond has been issued by the chief
judge, the rule should encourage officials not to respond unnecessarily.

N011RcA110N TO COMPLAINANT AND JUDGE
Section 372(c)(3) requires that the order dismissing a complaint or concluding the

proceeding contain a statement of reasons and that a copy of the order be sent to the
complainant. Rule 4(f)_contemplates that a formal order disposing of the complaint and a
separate memorandum of reasons will be prepared and distributed to the complainant, the
judge complained against and any other fudge entitled to receive a copy of the complaint.
Rule 17, dealing with availability of information to the public, contemplates that the
memorandum would be made public, usually without disclosing the names ~f the
complainant or the judge involved.Rule 4(f) also provides that the complainant will be
notified, in the case of a disposition by the chief judge, of the right to petition the judicial
council for review. Although the complainant should in all cases have a copy of the circuit
rules at the time the complaint is filed, it seems appropriate to provide a reminder at the time
of dismissal of the complaint.
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CHAFIER ifi
REVIEW OF CHIEF JUDGE’S DISPOSITION OF A COMPLAINT

RULE 5. PETITION FOR REVIEW OF CHIEF JUDGE’S DISPOSITION
If the chief judge dismissesa complaint or concludesthe proceedingon the

groundthat correctiveaction hasbeentaken or that interveningeventshave made
action unnecessary,a petition for review may be addressedto the judicial council of
the circuit. The judicial council may affirm the order of the chief judge, return the
matter to the chief judge for further action, or, in exceptional cases,take other
appropriateaction.

COMMENTARY ON RULE5

PETITION TO THE JUDICIAL COUNCIL FOR REviEw .

Section 372(c)(1O) provides that a complainant or judge aggrieved by a chief judge s
order dismissing a complaint or concluding a proceeding on the basis of corrective action or
intervening events may petition the judicial council for review thereof.

There is some suggestion in the legislative history that the draftsmen contemplated a
two-step procedure, under which the council would first determine whether to grant or deny
review and would then, if the petition were granted, proceed to the merits. Senator
DeConcini, explaining the bill just before final Senate passage, said that the judicial council
may exercise its discretion in granting . . . review.4 Moreover, the petition . . . for review
formulation was used in the very next sentence of the legislation to describe the procedure
for obtaining Judicial Conference review of an order of a judicial council, and Ifl that context
congressional leaders indicated that they contemplated a procedure analogous to the
certiorari procedure in the Supreme Court.5

The analogy to the writ of certiorari raises more questions than it answers, however. The
essence of the certiorari procedure is that the standards used for deciding whether to hear a
case are different from the standards used for deciding a case on the merits. In the context
of the petition for review to the judicial council from a chief judge’s disposition of a
complaint, it is not at all clear what different standards might apply to decisions whether or
not to grant review. Indeed, Senator DeConcini, immediately after stating that the judicial
council would have discretion, said. it is to be expected that it is only in those rare cases
where the chief judge has not recognized the merit of a complaint, that the council will
reexamine a dismissed complaint about the conduct of a judge.° That statement seems to
imply that the decision whether to grant review is to be a decision on the merits.

Therefore, the council ordinarily will review the decision of the chief judge on the merits;
treating the petition for review for all practical purposes as an appeal. This view has been
carried into the rules, which state that the circuit council may respond to a petition by
affirming the chief judge’s order, remanding the matter, or, in exceptional cases, taking other
appropriate action. The ~exceptionalcases~language would permit the council to deny
review rather than affirm in a case in which the process was obviously being abused.

RULE 6. HOW TO PETITION FOR REVIEW OF A DISPOSiTION BY THE
CHIEF JUDGE

(a) Time. A petition for review must be received in the office of the circuit
executive within 30 days of the date of the circuit executive’s letter to the
complainanttransmittingthe chief judge’s order.

(b) Form. A petition should be in the form of a letter, addressedto the circuit
executive,beginning ~l hereby petition the judicial council for review of the chief
judge’s order . . . .“ Thereis no needto enclosea copy of the original complaint.

(c) Legibility. Petitionsshouldbe typewritten if possible.If not typewritten, they
must be legible.

(d) Numberof copies. Only an original is required.
(e) Statementof grounds for petition. The letter should set forth a brief

statementof thereasonswhy the petitionerbelievesthat the chief judgeshould not
have dismissedthe complaintor concludedthe proceeding. It should not repeatthe

4. 126 Cong. Rec. 28,086 (1980).
5. Id. 8t 28,092193 (r~m8rksof Sen. D8Coricini); id. ~t 28,815 (rem~rkgof Rep. lKast~rimeier).
6. Id. ~t 28,086.
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complaint; the complaint will be available to members of the circuit council
consideringthe petition.

(f) Signature. The letter-mustbe signed.
(g) Where to file. Petition. letters should be sent to the Office of the Circuit

Executive,503 U.S. Post Office and CourthouseBuilding, Cincinnati, Ohio 45202.
The envelopeshouldbe marked“Misconduct Petition” or “Disability Petition.” The
nameof thejudgecomplainedaboutshouldnot appearon the envelope.

(hi No feerequired. Thereis no fee for filing a petition underthis procedure.

COMMENTARY ON RULE 6

TIME FOR FILING PETmoN FOR REVIEW
Rule 6(a) contains a limit of thirty days for a petition for review. It seems appropriate

that there should be some time limit on petitions for review of the chief judge’s dispositions
in order to provide finality to the process. If the complaint requires an investigation, the
investigation should proceed; if it does not, the judge complained about should know at some
point that the matter is closed. The thirty-day limit is relatively generous in recognition of
the fact that most complainants are unrepresented and many are not well organized to
maintain the discipline of court deadlines.

In accordance with this approach, rule 7(c) of the rules provides for an automatic
extension of the time if a person files a petition that is rejected for failure to comply with
formal requirements.

RULE 7. ACTION BY CIRCUIT EXECUTIVE UPON RECEIPT OF A PETITION
FOR REVIEW

(a) Receiptof timely petition in properform. Upon receiptof a petition for review
filed within the time allowed and in proper form under these rules, the circuit
executive will acknowledge receipt of the petition. The circuit executive will
promptly send to each member of the judicial council, except for any member
disqualifiedunderrule 18, copiesof (1) the complaint form andstatementof facts,
(2) any responsefiled by the judge, (3) any record of information receivedby the
chief judge in connectionwith the chief judge’s considerationof the complaint, (4)
the chief judge’s order disposingof the complaint, (5) any memorandumin support
of the chief judge’s order, (6) the petitionfor review, (7) anyother documentsin the
files of the circuit executivethat appearto be relevantand material to the petition,
(8) a list of any documentsin the circuit executive’s files that are not being sent
becausethey arenot consideredrelevantandmaterial, and (9) a ballot that conforms
with rule 8(a). The circuit executivewill also sendthe samematerials,except for
the ballot, to the chief judge of the circuit, and eachjudge whose conduct is at
issue,exceptthat materialspreviouslysentto a personmay beomitted.

(b) Receipt of untimely petition. The circuit executivewill refuse to accept a
petitionthat is receivedafter thedeadlinesetforth in rule 6(a).

(ci Receiptof timely petition not in properform. Upon receiptof a petition filed
within the time allowed but not in proper form under these rules (including a
documentthat is ambiguousabout whethera petition for review is intended),the
circuit executive will acknowledge receipt of the petition, call the petitioner’s
attention to the deficiencies,and give the petitioner the opportunity to correct the
deficiencieswithin fifteen daysof the dateof the circuit executive’sletter or within
the original deadlinefor filing the petition, whicheveris later. If the deficienciesare
correctedwithin the time allowed, the circuit executivewill proceedin accordance
with paragraph(a) of this rule. If the deficienciesare not corrected,the circuit
executivewill rejectthe petition.
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COMMENTARYON RuLE 7

TRANSMITTAL OF DOCUMENTS BY CIRCUfT EXECUTiVE
The rules include no limit onthe volume of documents that may be submitted in support

of a complaint. One of the problems created by this liberality is that some complaint files
may get very thick with attachments. . Hence, the circuit executive_should have some
discretion to decide what portions of the file should be duplicated and transmitted to the
members of the circuit council. Rule 7(a) provides such discretion but requires the circuit
executive to furnish a list of the documents not transmitted. Rule 8(b) enables each member
of the council, as well as the judge complained about, to obtain a copy of any document not
originally transmitted by the circuit executive.

RULE 8. REVIEW BY THE JUDICIAL COUNCIL OF A CHIEF JUDGE’SORDER
(a) Mail ballot. Eachmemberof the judicial council to whom a ballot was sent

will return a signed ballot, or otherwise communicatethe member’svote, to the
circuit executive. The ballot form will provideopportunitiesto vote to (1) affirm the
chief judge’s disposition,or (2) placethe petition on the agendaof a meetingof the
judicial council. The form will also provide an opportunity for membersto indicate
that they have disqualified themselvesfrom participating in considerationof the
petiti on.

Votes will be tabulatedwhenall membersof thejudicial council to whom ballots
were sent have either voted or indicated that they are disqualified. After 20 days
from the datethe petition and relatedmaterialsweresentto membersof thejudicial
council, votes may be tabulatedif they have beencastby at leasttwo-thirds of the
membersto whom ballots were sent. Memberswho have disqualified themselves
will be treatedfor this purposeas if ballots had not beensentto them.

If all of the votes cast should be for affirmance,the chief judge’s order will be
affirmed. If any of the membersvotes to place the petition on the agendaof a
council meeting,that will be done.

(b) Availability of documents. Upon request,the circuit executive will make
availableto any memberof the judicial council or to the judgecomplainedaboutany
documentfrom the files that was not sentto the council memberspursuantto rule
7(a).

(C) Vote at meeting of judicial council. If a petition is placedon the agendaof a
meeting of the judicial council, council action may be taken by a majority of the
memberspresentandvoting.
(d) Rights of judgecomplainedabout.

(1) At anytime afterthe filing of a petition for review by a complainant,
the judge complainedabout may file a written responsewith the circuit
executive. The circuit executive will promptly distribute copies of the
responseto eachmemberof the judicial council who is not disqualified,
to the chief judge, and to the complainant. The judge may not
communicatewith individual council membersabout the matter, either
orally or in writing.
(2) The judge complainedabout will be provided with copies of any
communicationsthat may be addressedto the membersof the judicial
council by thecomplainant.

(e) Notice of council decision.
(1) The order of the judicial council, together with any accompanying
memorandumin supportof the order, will be providedto the complainant,the
judge, and any judge entitled to receivea copy of the complaint pursuantto
rule 3(a)(2).
(2) If the decisionis unfavorableto the complainant,the complainantwill be
notified that the law provides for no further review of the decision.
(3) A memorandumsupportinga council order will not include the name of
the complainantor the judge whoseconductwas complainedof. If the order
of the council affirms the chief judge’s disposition, a supporting
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memorandumwill be preparedonly if thejudicial council concludesthat there
is a needto supplementthe chief judge’s explanation.

(f) PubIicavailabi(ity~ofcouncil decision. Materials related to -the council’s
decisionwill be madepublic at thetime endin the mannerset forth in rule 17.

COMMENTARY ON RULE 8

VOTiNG PROCEDURES
Rule 8(a) adopts the use of mail ballots on petitions for review. The mail ballot procedure

specified here assures that there will be full discussion in the council if any member believes
that summary affirmance may not be appropriate. Any member of the council maycause the
question to be placed on the agenda of a council meeting.

It should beemphasizedthat the ‘rule of one’ on the mail ballot is not intended to invoke
the analogyof the SupremeCourt’s certiorari jurisdiction. A vote to affirm on the mail ballot
is intended to be a vote on the merits. The ‘rule of one’ is intendedto guaranteean
opportunity for discussion and a vote following discussionif any memberof the council is
uncomfortable with a summaryaffirmance.
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CHAPTERIV
INVESTIGATION AND RECoMr~4ENI)ATIoNBY SPECIAL

COMMITTEE

RULE 9. SPECiAL COMMITTEE
(a) Membership. A specialcommitteeactivatedpursuantto rule 4(e) will consist

of a standingcommitteeof nine judges—thechief judge of the circuit and a circuit
and district judge from eachof the four statesof the circuit. Upon the referenceof
any complaint to the specialcommittee,the circuit and district judge from the state
of residenceof thejudgecomplainedagainstwill not participate.

(b) Presiding officer. At the time of referring a complaint to the committee,the
chief judge may designateone of its membersother than the chief judge as the
presiding officer. When designating another member of the committee as the
presidingofficer, the chief judge may also delegateto suchmemberthe authorityto
direct the clerk of the court of appealsto issuesubpoenasrelatedto proceedingsof
the committee.

Cc) Bankruptcy judge or magistratejudge as adviser. If the judicial officer
complainedabout is a bankruptcyjudge or magistratejudge, the chief judge may
designatea bankruptcyjudge or magistratejudge, as the casemay be, to serveas
an adviser to the committee. The chief judge will designatesuch an adviser if,
within ten daysof notification of the appointmentof the committee,the bankruptcy
judge or magistratejudge complainedaboutrequeststhat an adviserbe designated.
The adviserwill be from a district other thanthe district of the bankruptcyjudge or
magistratejudgecomplainedabout. The adviserwill not vote but wilt havethe other
privilegesof a memberof the committee.

Cd) Provisionof documents.The chief judgewill certify to eachothermemberof
the committeeand to the adviser, if any, copiesof (1) the complaint form and
statementof facts, and (2) any otherdocumentson file pertainingto the complaint
(or to that portion of thecomplaint referredto thespecialcommittee).

Ce) Continuing qualification of committee members. A member of a special
committeewho was qualified at the time of appointmentmay continueto serveon
the committeeeven though the member relinquishesthe position of chief judge,
active circuit judge, or active district judge, as the case may be, but only if the
membercontinuesto hold office under Article Ill, Sect~•on1, of the Constitution of
the United States.

(f) inability of committee member to completeservice. In the event that a
memberof a special committeecan no longer serve becauseof death,disability,
disqualification,resignation,retirementfrom office, or otherreason,the chief judge
of the circuit will determinewhether to appoint a replacementmember,either a
circuit or district judge as the case may be. However, no special committee
appointedundertheserules will function with only a singlemember,and the quorum
and voting requirementsfor a two-member committee will be applied as if the
committeehad threemembers.

COMMENTARYONRULE9

MEMBERSHIP AND PRESIDINO OmCER
Although the statute permits the appointment of the special committee on a case-by-case

basis, the Sixth Circuit has concluded that the better practice is to have a standing
committee appointed without any consideration of the identity of the complainant or the
judge complained against. The standing committee consists of nine judges—the chief judge
of the circuit and a circuit and district judge from each of the four states of the circuit. Any
conflict or appearance of conflict is avoided by having the circuit and district judge from the
state of residence of the judge complained against drop off the committee. The seven
remaining judges then conduct the investigation.
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Although the statute requires that the chief judge be a member of each special
committee, it does not require that the chief judge preside.7 The rules leave the decision for
case-by-case determination at the time the committee is activated.

Section 372(c)(9}(A) provides that a special~committee~wi1thavesubpoena powers as
provided in 28 U.S.C. § 332(d). The latter section provides that subpoenas shalt be issued
on behalf of circuit councils by the clerk of the court of appeals ‘at the direction of the chief
judge of the circuit or his designee.’ While it might be regarded as implicit that a special
committee can exercise its subpoena power through its own presiding officer, strict
compliance with the letter of section 332(d) would appear to be the safer course. Rule 9(b)
therefore permits the chief judge, when designating someone else as presiding officer, to
make an explicit delegation of the authority to direct the issuance of subpoenas related to
committee proceedings.

The rule does not specifically addressed the case in which, because of disquahfication of
the chief judge, another judge is exercising the powers of the chief judge in the section
372(c) proceeding. Under such circumstances, the designation to direct the issuance of
subpoenas should nevertheless come from the chief judge.

BANKRUPTCY JUDGE OR MAGISTRATE JUDGE AS ADvISER .

The rule provides that, if a bankruptcy judge or magistrate judge is the judicial officer
complained about, a bankruptcy judge or magistrate judge, respectively, will be named as an
adviser to the special committee upon request of the bankruptcy judge or magistrate judge
complained about.

The rule provides that the adviser will have all the privileges of a member of a committee
except the franchise. That would include participating in all deliberations of the committee.
questioning witnesses at hearings, and even writing a separate statement to accompany the
report of the special committee to the judicial council.

CownHuiNa QUALWIcA110N
Rule 9(e) provides that a member of a special committee who remains an article Ill judge

may continue to serve on the committee even though the member’s status changes. Thus, a
committee that originally consisted of the chief judge and an equal number of circuit and
district judges, as required by the law, may continue to function even though changes of
status alter that composition. This provision reflects the belief that stability of membership
will make an important contribution to the quality of the work of such committees.

INABILITY OF COMMn-rEE MEMBER TO C0MFtEm SERVICE
Stability of membership is also the principal concern animating rule 9(1), which deals with

the case in which a special committee loses a member before its work is complete. The rule
permits the chief judge to determine whether a replacement member should be appointed.
The appointment of a replacement member is desirable in these situations unless the
committee has conducted evidentiary hearings before the vacancy occurs. However, other
cases may also arise in which a committee is in the late stages of its work, and in which it
would be difficult for a new member to play a meaningful role. The rule protects the collegial
character of the committee process by prohibiting a single surviving member from serving as
a committee and by providing that a committee of two surviving members will, in essence,
operate under a unanimity rule.

RULE 10. CONDUCTOF AN INVESTIGATION
(a) Extent andmethodsto be determinedby committee. Eachspecialcommittee

will determinethe extentof theinvestigationand the methodsof conductingit that
areappropriatein the light of the allegationsof the complaint. If, in the courseof
the investigation,the committeedevelopsreasonto believethat thejudge mayhave
engagedin misconductthat is beyond the scopeof the complaint, the committee
may, with written notice to the judge, expandthe scope of the investigation to
encompasssuchmisconduct.

(b) Criminal matters. In the eventthat the complaint allegescriminal conducton
the part of a judge, or in the eventthat the committeebecomesaware of possible
criminal conduct, the committee will consult with the appropriate prosecuting
authoritiesto the extent permitted by 28 U.S.C. § 372(c)(14) in an effort to avoid
compromisingany criminal investigation. However, the committee will make its
own determinationaboutthe timing of its activities, having in mind the importance
of ensuringthe properadministrationof the businessof the courts.

7 See H.R. Rep. No. 1313, 96th Cong., 2d Sees. 11(1980) (chief judge mey eppoint enother judge es
presiding oflicerj.
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Cc) Staff. The committeemay arrangefor staff assistancein the conduct of the
investigation, it may use existing staff of the judicial branch or may arrange,
through the Administrative Office of the United States Courts, for the hiring of
specialstaff to assistin the investigation.

(d) Delegation. The committee may delegate duties in its discretion to
subcommittees,to staff members, to individual committee members, or to an
adviser designatedunder rule 9(c). The authority to exercise the committee’s
subpoenapowersmay be delegatedonly to the presiding officer. In the case of
failure to comply with suchsubpoena,the judicial council or specialcommitteemay
institute a contemptproceedingconsistentwith 28 U.S.C. § 332(d).

Ce) Report. The committee will file with the judicial council a comprehensive
reportof its investigation,including findings of the investigationand the committee’s
recommendationsfor council action. Any findingsadverseto thejudgewill be based
on evidencein the record. The report will be accompaniedby a statementof the
vote by which it was adopted,any separateor dissentingstatementsof committee
members,and the recordof anyhearingsheldpursuantto rule 11.

(f) Voting. All actionsof the committeewill be by vote of a majority of all of the
membersof thecommittee.

COMMENTARY ON RULE 10

NATURE OF ThE PRocEss
Rule 10 and the three rules that follow are all concerned with the way in which a special

committee carries out its mission. They reflect the view that a special committee has what
are generally regarded in our jurisprudence as two distinct roles. The committee will often be
performing an investigative role of the kind that is characteristically given to executive
branch agencies in our system of justice and, in some stages, a more formalized fact-finding
role. Even though the same body has responsibility for both roles under section 372(c), it is
important to distinguish between them in order to ensure that due process rights are afforded
at appropriate times to the judge complained about.

CRIMINAL MATTERS
One of the difficult questions that can arise under the judicial discipline statute is the

relationship between proceedings under this statute and criminal investigations. Rule 10(b)
assigns coordinating responsibility to the special committee in cases in which criminal
conduct is suspected and gives the committee the authority to decide what the appropriate
pace of its activity should be in light of any criminal investigation. However, a special
committee should not abdicate its responsibility by assenting to indefinite deferral of its own
work.

It is noted that a special committee may be barred from disclosing some information to a
prosecutor or grand jury under 28 U.S.C. § 372(c)(14). This provision is discussed in the
commentary under rule 16.

DELEOATrnN
Rule 10(d) permits the committee, in its discretion, to delegate any of its duties to

subcommittees, individual committee members, or staff. This is consistent with the general
principle, expressed in rule 10(a), that each special committee will determine the methods of
conducting the investigation that are appropriate in the light of the allegations of the
complaint. It is, of course, not contemplated that the ultimate duty of adopting a report
would be delegable.

Rule 9(b) suggests that,- where the chief judge designates someone else as presiding
officer of a special committee, the presiding officer also be delegated the authority to direct
the clerk of the court of appeals to issue subpoenas related to committee proceedings. That
is not intended to imply, however, that the decision to direct the issuance of a subpoena is
necessarily exercisable by the presiding officer alone. Under rule 10(d), it is up to the
committee to decide whether to delegate that decision-making authority.
BASIS OF FINDINas

Rule 10(e) requires that findings adverse to the judge complained about be based on
evidence in the record. There is no similar requirement in the rules for determinations
favorable to the judge. A committee may, in some circumstances, recommend dismissal of a
complaint on the ground that preliminary investigation reveals no basis for going forward
with hearings on the record.
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VonNo iP~THE SPECIAL COMMITTEE
Rule 10(f) provides that actions of a special committee will be by vote of a majority of all

the members. It seems reasonable to expect that, almost always, all the members of a
committee will participate in~ommittee_decisions In that circumstance it seems reasonable
t~r~quirethat committee decisions be made by a majority of the membership, rather than a
majority of some smaller quorum.

RULE 11. CONDUCT OF HEARINGS BY SPECIAL COMMiTTEE
(a) Purposeof hearings.The committeemayhold hearingsto taketestimonyand

receiveotherevidence,to hearargument,or both. If the committeeis investigating
allegationsagainstmore thanone judge it may, in its discretion,hold joint hearings
or separatehearings..

(b) Notice to judgecomplainedabout. The judge complainedaboutwill be given
adequatenotice in writing of any hearingto be held, its purposes,the namesof any
witnesseswhom the committeeintendsto call, and the text of any statementsthat
have been taken from such witnesses. The judge may at any time suggest
additionalwitnessesto the committee.

Cc) Committee witnesses. AU - personswho are belieyed to have substantial
information to offer will be called as committeewitnesses. Such witnessesmay
include the complainantand the judge complainedabout. The witnesseswill be
questionedby committeemembers,staff, or both. The judge will be afforded the
opportunity to cross-examinecommitteewitnesses,personallyorthroughcounsel.

Cd) Witnessescalled by thejudge. The judge complainedabout may also call
witnessesand may examinethem personallyor through counsel. Such witnesses
mayalso beexaminedby committeemembers,staff, or both.

Ce) Witnessfees. Witnessfeeswill be paidasprovidedin 28 U.S.C. § 1821.
(f) Recordand transcript. A record and transcript will be madeof any hearing

held.

COMMENTARY ON RULE 11

THE ROLE OF HEARINGS IN ThE INVES11CtAT1ON PROCESS
The roles of a special committee include an investigative role and a fact-finding role. In

conformity with this concept of roles, hearings ordinarily will be held only after the
investigative work has been done and the committee has concluded that there is sufficient

• evidence to warrant a formal fact-finding proceeding. Rule 1 1 is concerned only with the
conduct of hearings, and does not govern the earlier, investigative stages of a special
committee’s work.

Even though there are two roles and an investigation will commonly have two distinct
stages, committee members should not regard themselves as prosecutors one day and
judges the next. Their duty — and that of their staff — is at all times to be impartial.

In conformity with this view, rule 11(c) contemplates that witnesses at hearings should
generally be called as committee witnesses, regardless of whether their testimony will be
favorable or unfavorable to the judge complained about. Staff or others who are organizing
the hearings should regard it as their role to present the entire picture, and not to act as
prosecutors.

RULE 12. RIGHTS OF JUDGEIN INVESTIGATION
(a) Notice. The judge complainedabout is entitled to written notice of the

investigation (rule 4(f)), to written notice of expansion of the scope of an
investigation(rule 10(a)),andto writtennotice of anyhearing(rule 11(b)).

(b) Presentationof evidence. Thejudge is entitled to a hearing,and hasthe right
to presentevidenceand to compel the attendanceof witnessesand the production
of documentsat the hearing. Upon requestof the judge, the chief judge or his
designeewill direct the clerk of the court of appealsto issue a subpoenain
accordancewith 28 U.S.C § 332(d)(1).

Cc) Presentationof argument. The judge may submit written argumentto the
specialcommitteeat any time, and will be givena reasonableopportunity to present
oral argumentat an appropriatestageof the investigation.
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Cd) Attendanceat hearings. The judge will havethe right to attend anyhearing
held by the special committee and to receive copies of the transcript and any
documentsintroduced, as well as to receive copies of any written arguments
submittedby the complainant-tothecommittee.

Ce) Receiptof committee’s report. The judge will have the right to receive the
report of thespecialcommitteeat the time it is filed with thejudicial council.

If) Representationby counsel. The judge may be representedby counselin the
exercise of any of the rights enumeratedin this rule. The costs of such
representationmay be borneby the United Statesasprovided in rule 14(h).

COMMENTARYON RULE12

Rioicr TO ATTEND HEARINGS
The statute states that rules adopted by judicial councils shall contain provisions requiring

that ~thejudge whose conduct is the subject of the complaint be afforded an opportunity to
appear (in person or by counsel) at proceedings conducted by the investigating panel, to
present oral and documentary evidence, to compel the attendance of witnesses, or the
production of documents, to cross-examine witnesses, and to present argument orally or in
writing. To implement this provision, rule 12(d) gives the judge the right to attend any
hearing held by the committee. The word hearings~is used in the rules to include sessions
held for the purpose of receiving evidence of record or hearing argument.

The statute does not require that the judge be permitted to attend all proceedings of the
special committee. Hence, the rules do not accord a right to attend such proceedings as
meetings at which the committee is engaged in investigative activity (such as interviewing a
possible witness or examining documents delivered pursuant to a subpoena duces tecum to
determine if they contain relevant evidence) or meetings at which the committee is
deliberating on the evidence.

RULE 13. RIGHTS OF COMPLAINANT IN INVESTIGATION
(a) Notice. The complainantis entitled to written notice of the investigationas

providedin rule 4(f). Uponthe filing of the specialcommittee’sreportto thejudicial
council, the complainantwill be notified that the reporthasbeenfiled and is before
the council for decision. Although the complainantis not entitled to a copy of the
report of the special committeethe judicial council may, in its discretion,releasea
copyof the reportto the complainant.

(b) Opportunity to provide evidence. The complainant is entitled to be
interviewed by a representativeof the committee. If it is believed that the
complainanthassubstantialinformation to offer, the complainantwill be called asa
witnessat a hearing.

(c) Presentationof argument. The complainantmay submit written argumentto
the specialcommitteeat anytime. In the discretion of the specialcommittee,the
complainantmay be permittedto offer oral argument.

(d) Representationby counsel. A complainantmay submit written argument
throughcounseland, if permittedto offer oral argument,maydo so throughcounsel.

COMMENTARY ONRULE 13

Rirnrrs OF c0MPLAINAPrI
In accordance with the view of the process as fundamentally administrative, these rules

do not give the complainant the rights of a party to litigation, and leave the complainant’s
role largely within the discretion of the special committee. However, rule 1 3(b) promises
complainants that, where a special committee has been appointed, the complainant will at a
minimum be interviewed by a representative of the committee. Such an interview may, of
course, be in person or by telephone, and the representative of the committee may be either
a member or staff. In almost every case, such an interview would be regarded by the
committee as essential in the performance of its task.

Rule 1 3 does not contemplate that the complainant wilt be permitted to attend
proceedings of the special committee except when testifying or presenting argument.

Section 372(c)(14)(A), as amended by section 402(c)(2)(E) of the Judicial Discipline and
Removal Reform Act of 1990, authorizes an exception to the confidentiality provisions of
section 3721c)(14) where the judicial council has in its discretion released a copy of the
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report of the special committee to the complainant and to the judge who is the subject of the
complaint. Since these rules view the disciplinary process as fundamentally administrative
rather than adversarial, the rules do not accord the complainant therightsof a litigant and do
not entitle the complainant to rec&pt of a copy of the report of the special committee.
Therefore, it remains a matter within the discretion of the judicial council whether to release
a copy of the special committee’s report to the complainant.
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CHAPTER V
JUDICIAL COUNCIL CONSIDERATION OF

RECOMMENDATIONS OF SPECIAL COMMITTEE

RULE 14. ACTION BY JUDICIAL COUNCIL
(a) Purposeof judicial council consideration.After receipt of a reportof a special

committee, the judicial council will determinewhetherto dismiss the complaint,
concludethe proceedingon the groundthat correctiveaction hasbeentakenor that
intervening events make action unnecessary,refer the complaint to the Judicial
Conferenceof the United States,or order correctiveaction.

(b) Basisof council action. Subjectto the rights of the judgeto submitargument
to the council asprovidedin rule 1 5(a), the council may takeaction on the basis of
the report of the special committee and the record of any hearingsheld. If the
council finds that the report and record provide an inadequatebasisfor decision,it
may (1) order further investigationand a further reportby the specialcommitteeor
(2) conductsuchadditional investigationasit deemsappropriate.

(C) Dismissal. Thecouncil will dismissa complaintif it concludes--
(1) that the claimed conduct, even if the claim is true, is not “conduct
prejudicial to the effectiveand expeditiousadministrationof the businessof
the courts~and doesnot indicate a mental or physical disability resulting in
inability to dischargethe dutiesof office;
(2) that the complaint is directly related to the merits of a decision or
proceduralruling;
(3) that the facts on which the complaint is based have not been
demonstrated;or
(4) that, under the statute, the complaint is otherwisenot appropriatefor
consideration.

(d) Conclusionof the proceedingon the basisof correctiveaction taken. The
council will conclude the complaint proceeding if it determinesthat appropriate
action hasalreadybeentakento remedythe problemidentified in the complaint or
that interveningeventsmakesuchaction unnecessary.

Ce) Referralto Judicial Conferenceof the United States.The judicial council may,
in its discretion, refer a complaint to the Judicial Conferenceof the United States
with the council’s recommendationsfor action. It is required to refer such a
complaint to the Judicial Conferenceof the United Statesif the council determines
that a circuit judgeor district judgemay haveengagedin conduct—

(1) that might constitutegroundfor impeachment;or
(2) that, in the interestof justice, is not amenableto resolutionby thejudicial
council.

(f) Order of corrective action. If the complaint is not disposed of under
paragraphs(c) through Ce) of this rule, the judicial council will take other action to
assurethe effective and expeditiousadministrationof the businessof the courts.
Suchaction may include,amongothermeasures—

(1) Censuringor reprimandingthe judge, either by private communicationor
by public announcement;
(2) Orderingthat, for a fixed temporaryperiod, no newcasesbe assignedto
thejudge;
(3) In the caseof a magistratejudge, ordering the chief judge of the district
court to take action specified by the council, including the initiation of
removal proceedingspursuantto 28 U.S.C. § 631(I);
(4) In the case of a bankruptcy judge, removing the judge from office
pursuantto 28 U.S.C. § 152;
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(5) In the caseof a circuit or district judge, requestingthe judge to retire
voluntarily with the provision (if necessary)that ordinary length-of-service
rec4uiternentswill be waived; —

(6) In the caseof a Circuit or district judge who is eligible to retire but does
not do so, certifying thedisability of the judge under 28 U.S.C. § 372(b) so
that an additional judge may beappointed.

(g) Combinationof actions. Referralof a complaintto the Judicial Conferenceof
the United Statesunder paragraphCe) or to a district court under paragraph(f)(3) of
this rule will not precludethe council from simultaneouslytaking such otheraction
underparagraph(f) asis within its power.

(h) Recommendationaboutfees. Uponthe requestof thejudgewhoseconductis
thesubjectof a complaint,thejudicial council may, if the complainthasbeenfinally
dismissed,recommendthat the Director of the AdministrativeOffice of the United
StatesCourts award reimbursementfrom funds appropriatedto the judiciary, for
thosereasonableexpenses,including attorneys’fees, incurred by that judge during
theinvestigationwhich would not have beenincurredbut for the requirementsof 28
U.S.C. § 372(c) and theserules.

(I) Notice of action of judicial council. Council action will be by written order.
Unlessthe council finds that, for extraordinaryreasons,it would be contraryto the
interestsof justice, the order will be accompaniedby a memorandumsetting forth
the factual determinationson which it is basedand the reasonsfor the council
action. The memorandumwill not include the name of the complainantor of the
judge whose conduct was complained about. The order and the supporting
memorandumwill be providedto the complainant,the judge, and anyjudgeentitled
to receive a copy of the complaint pursuantto rule 3(a)(2). However, if the
complainthasbeenreferredto theJudicial Conferenceof the United Statespursuant
to paragraphCe) of this rule and the council determinesthat disclosurewould be
contrary to the interests of justice, such disclosureneed not be made. The
complainantand the judgewill be notified of any right to seekreview of the judicial
council’s decision by the Judicial Conferenceof the United States and of the
procedurefor filing a petitionfor review.

U) Public availability of council action. Materials relatedto the council’s action
will be madepublic at thetime andin the mannersetforth in rule 1 7.

COMMENTARYONRuLE 14

BasisOF CouNcu. AcitoN
Section 372(cHS)(A) states that, upon receipt of a report from a special committee, the

judicial council may conduct any additional investigation that it considers to be necessary.
While the statute does not explicitly refer to an authority to ask the special committee to do
further work and file a supplemental report, it appears that such a procedure is so inherently
a part of a committee process that the authority for it may safely be assumed. An
investigation of any magnitude by the entire judicial council would be warranted in only the
rarest cases, since it would constitute a substantial drain on judicial resources of the circuit.
There may be some cases; however, in which a loose end can be tied up without the
necessity of a remand.

Coutiicli Ac110N
Paragraphs (6)(B) and (7) of section 372(c) enumerate actions that the council may take

after receipt of the report of a special committee and the conduct of any additional
investigation that it deems necessary. There are two notable omissions from this statutory
enumeration: conclusion of the proceedings on the ground that corrective action has been
taken, and conclusion of the proceedings on the ground that action on the complaint is no
longer necessary because of intervening events. Moreover, the authority to take these
actions does not easily fit into the catch-all clause of paragraph (6XBflvii) (“ordering such
other action as it considers appropriate under the circumstancesi, since the general
introductory language of paragraph (6)(B) seems to assume that a finding of misconduct or
disability has been made. That language authorizes the judicial council to “take such action
as is appropriate to assure the effective and expeditious administration of the business of the
courts within the ciicuit.” Nevertheless conclusion of the proceeding on the basis of
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corrective action taken and conclusion of the proceedings because intervening events have
made action on the complaint unnecessary must be action permitted under paragraph
(6)(B)(vii). In these rules, they are included in the enumerated alternatives for council action.

COMBINATiON OF AcTioNs
Rule 14(g) states that referral of a complaint to the Judicial Conference of the United

States, or to a district court in a case involving a magistrate judge, will not preclude the
judicial council from simultaneously taking other action to assure the effective and
expeditious administration of the business of the courts.

Referral to the Judicial Conference of the United States may take place under either
clause (A) or clause (B) of section 372(c)(7). Clause (A) states that, “(i]n addition to the
authority [to take appropriate action] granted under paragraph (6),” judicial councils may, in
their discretion, refer matters to the Judicial Conference of the United States with
recommendations for action by the Conference. Clause (B) mandates judicial council referral
of complaints to the Judicial Conference in certain circumstances; it is not introduced with
the phrase, “In addition to the authority granted under paragraph (6).” This distinction in the
introductory language was not intended to suggest a difference in the authority of the judicial
council to take corrective action simultaneously with referral of a matter to the Conference.
The “In addition to” in clause (A) says no more than that referral is another action within the
council’s authority, in addition to those actions listed in paragraph (6).

ATTORNEYS’ FEES
Section 372(c)(1 6), as amended by § 402(b) of the Judicial Discipline and Removal Act

of 1990, makes explicit the authority of the judicial council, upon the request of the judge
who is the subject of a complaint, to recommend to the Director of the Administrative Office
of the United States Courts that the judge who is the subject of the complaint be reimbursed
for reasonable expenses, including attorneys’ fees, incurred during the investigation. Under
the statutory provision, the judicial council has the authority to recommend such
reimbursement only where, after investigation by a special committee, the complaint has
been finally dismissed under § 372(c)(6)(C). The statute confers upon the judicial council no
such authority where the council instead takes any other action available to it under
paragraphs 6(B) or 7 of § 372(c). Accordingly, there is no basis in the statute for a
recommendation of reimbursement for attorneys’ fees where the judicial council, after an
investigation, concludes the proceeding under § 372(c)(6)(B)(vii) on the ground that
corrective action has been taken or that intervening events have made action on the
complaint unnecessary.
Noncz OF CouNciL AcTioN

Rule 14(i) requires that council action normally be supported with a memorandum of
factual determinations and reasons and that notice of the action be given to the complainant
and the judge complained about. The two “interests of justice” exceptions are derived from
28 U.S.C. § 372(c)(7)(C) and (c)(15).

Rio~rrTO P~rmoNFOR REVIEW OF JUDICIAL couNciL Ac110N
Rule 14(i) requires that the notification to the complainant and the judge complained

about include notice of any right to petition the Judicial Conference of the United States for
review of the council’s decision. It is noted that the right to petition for review is limited to
orders under paragraph (6) of section 372(c). A decision of the council to refer a matter to
the Judicial Conference under paragraph (7) is not reviewable.

RULE 15. PROCEDURESFOR JUDICIAL COUNCIL CONSIDERATION OF A
SPECIAL COMMITTEE’S REPORT

(a) Rights of judge complainedabout. Within ten days after the filing of the
report of a special committee,the judge complainedabout may addressa written
responseto the judicial council. The judge will also be given an opportunity to
presentoral argumentto the council, personallyor throughcounsel. The judge may
not communicatewith individual council membersaboutthe matter,either orally or
in writing.

(b) Conduct of additional investigation by the council. If the judicial council
decidesto conductadditional investigation,the judgecomplainedaboutwill be given
adequateprior notice in writing of that decision and of the general scope and
purposeof the additional investigation. The conduct of the investigation will be
generally in accordancewith the proceduresset forth in rules 10 through 1 3 for the
conductof an investigationby a special committee. However, if hearingsare held,
the council may limit testimony to avoid unnecessaryrepetition of testimony
presentedbefore the specialcommittee.
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Cc) Voting. Council action will be taken by a majority of thosemembersof the
council who are not disqualified, except that a decisionto remove a bankruptcy
judgefrom office requi?esa maj~it~oT&Fthè~membersof thecouncil.

COMMENTARYowRuLE 15

COMMUNICATiONS WITH ThE COUNCIL
Rule 15(a) prevents the judge complained against or someone acting on his or her behalf

from initiating communication with council members in their individual capacity. It does not
prevent the council’s designation of a member or other person to receive communications
from the judge or to initiate such communications with the judge

VoTiNG
Section 372(c)(6)(B)(vii) requires that removal of a bankruptcy judge be in accordance

with 28 U.S.C. § 152. Subsection (e} of that section requires the concurrence of a majority
of all the members of the council in the order of removal. It is not appropriate to apply a
similar rule to the less severe actions that a judicial council may take under the act. If some
members of the council are disqualified in the matter, their disqualification should not be
given the effect of a vote against council action.
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CHAPTERVI
MISCELLANEOUS RULES

RULE ‘16. CONFIDENTIALITY
(a) General rule. Considerationof a complaint by the chief judge, a special

corrimittee, or the judicial council will be treated as confidential business,and
informationabout suchconsiderationwill not be disclosedby any judge or employee
of the judicial branch or any personwho recordsor transcribestestimonyexcept in
accordancewith theserules.

(b) Files. All files related to complaints of misconductor disability, whether
maintained by the circuit executive, the chief judge, members of a special
committee, members of the judicial council, or staff, and whether or not the
complaint was acceptedfor filing, will be maintainedseparateand apart from all
other files and records, with appropriate security precautions to ensure
confidentiality.

Cc) Disclosure in memorandaof reasons. Memorandasupportingorders of the
chief judge or the judicial council, and dissentingopinions or separatestatementsof
membersof the council, may contain such information and exhibits as the authors
deemappropriate,and suchinformation and exhibits may be made public pursuant
to rule 17.

Cd) Availability to Judicial Conference. In the eventthat a complaint is referred
under rule 14(e) to the Judicial Conference of the United States, the circuit
executive will provide the Judicial Conference with copies of the report of the
special committee and any other documentsand records that were before the
judicial council at the time of its determination. Upon requestof the Judicial
Conference or its Committee to Review Circuit Council Conduct and Disability
Orders,in connectionwith their considerationof a referred complaint or a petition
under28 U.S.C. § 372(c)(1O)for review of a council order, the circuit executivewill
furnish any otherrecordsrelatedto the investigation.

(a) Availability to district court. In the eventthat the judicial council directs the
initiation of proceedingsfor removal of a magistratejudge under rule 14(f)(3), the
circuit executivewill provide to the chief judge of the district court copiesof the
report of the special committee and any other documentsand records that were
beforethe judicial council at the time of its determination. Upon requestof the chief
judge of the district court, the judicial council may authorize releaseof any other
recordsrelating to the investigation.

(f) Impeachmentproceedings. The judicial council may releaseto the legislative
branchany materialsthat are believednecessaryto an impeachmentinvestigationof
a judge or a trial on articles of impeachment.

(g) Consentof judge complainedabout. Any materialsfrom the files may be
disclosedto any personupon the written consentof both the judge complained
about and the chief judge of the circuit. The chief judge may require that the
identity of the complainantbe shieldedin any materialsdisclosed.

(h) Disclosureby judicial council in special circumstances. The judicial council
may authorize disclosure of information about the considerationof a complaint,
including the papers,documents,and transcriptsrelating to the investigation,to the
extent that the council concludesthat such disclosure is justified by special
circumstancesandis not prohibited by 28 U.S.C. § 372(c)(14).

Ci) Disclosureof identity by judge complainedabout. Nothing in this rule will
precludethe judge complainedaboutfrom acknowledgingthat he or sheis the judge
referredto in documentsmadepublic pursuantto rule 1 7.
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COMMENTARY0evRuLE76

SCOPE OF CONRDEflAUTVREaUIREMENL_
Section 372(c)(14) applies a rule of confidentiality to ‘papers, documents, and records of

proceedings related to investigations conducted under this subsection’ and states that they
shall not be disclosed ‘by any person in any proceeding,’ with enumerated exceptions.
Three questions arise: Who is bound by the confidentiality rule, what proceedings are
subject to the rule, and who is within the circle of people who may have access to
information without breaching the rule?

With regard to the first question, rule 16(a) provides that judges, employees of the judicial
branch, and people involved in recording proceedings and preparing transcripts are obliged to
respect the confidentiality requirement. This of course includes judges who may be the
subjects of complaints.

With regard to the second question, the reference to ‘investigations’ suggests that
section 372(c)(14} technically applies only in cases in which a special committee has been
appointed. However, rule 1 6(a) applies the rule of confidentiality more broadly, covering
consideration of a complaint at any stage.

With regard to the third question, it seems clear that there is no barrier of confIdentiality
between a judicial council and the Judicial Conference, and that members of the Judicial
Conference or its standing committee may have access to any of the confidential records for
use in their consideration of a referred matter or a petition for review. It is implicit that a
district court may have similar access if the judicial council orders in response to a complaint
that the district court initiate proceedings to remove a magistrate judge from -office, and rule
16(e) so provides. t would be absurd if the district court were in this circumstance denied
access to the evidence on which the order was based.

On the other hand, the statute makes it clear that there is a barrier of confidentiality
between the judicial branch and the legislative; it provides, as an exception to the rule of
confidentiality, that material is to be disclosed to Congress only if it is ‘believed necessary to
an impeachment investigation or trial of a judge under article L
EXCEPTiONS TO C0NFIDENT1ALrrY Ruiz

With regard to the exception for impeachment proceedings, rule 1 6(f) tracks the statutory
language, and preserves the ambiguity about who must believe that disclosure is necessary
to an impeachment investigation or trial. Another exception to the rule of confidentiality is
provided by section 372(c)(14)(B), which states that confidential materials may be disclosed
if authorized in writing by the judge complained about and by the chief judge of the Circuit.

Rule 16 also recognizes that there must be some implicit exceptions to the confidentiality
requirement. For example, 28 U.S.C. § 372(c)(1 51 requires that certain orders and the
reasons for them shall be made public; it would be a barren collection of reasons that could
not refer to the evidence. Rule 1 6(c) thus makes it explicit that memoranda supporting chief
judge and council orders, as well as dissenting opinions and separate statements, may
contain references to information that would otherwise be confidential and that such
information may be made public.

Rule 16(h) permits disclosure of additional information~by order of the council in
circumstances not enumerated. The rule refers to the statutory prohibition but does not
attempt to resolve questions of statutory interpretation.

RULE 17. PUBLIC AVAILABILITY OF DECISIONS
(a) Generalrule. A recordof ordersof the chief judgeand thejudicial council and

the texts of any memorandasupportingsuchordersand any dissentingopinions or
separatestatementsby membersof the judicial council will be made public when
final action on the complainthasbeentakenandis no longersubjectto review.

(1) If the complaint is finally disposedof without appointmentof a special
committee,or if it is disposedof by council order dismissingthe complaint
for reasonsother than mootnessor becauseintervening eventshave made
action on the complaint unnecessary,the publicly availablematerialswill not
disclosethenameof the judgecomplainedaboutwithout his or herconsent.
(2) If the complaint is finally disposedof by censureor reprimandby means
of private communication,the publicly available materialswill not disclose
either the nameof thejudge complainedaboutor the text of thereprimand.
(3) If the complaint is finally disposedof by any other action takenpursuant
to rule 14(d) or (f) exceptdismissalbecauseintervening eventshave made
action on the complaint unnecessary,thetext of the dispositiveorder will be
included in the materialsmade public, and the name of the judge will be
disclosed.
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(4) If the complaint is dismissedasmoot or becauseinterveningeventshave
madeaction on the complaintunnecessary,at anytime afterthe appointment
of a special committee,the judicial council will determinewhetherthe name
of the judge is to bedisclosed.

The nameof the complainantwill not be disclosedin materialsmade public under
this rule unlessthe chief judgeorderssuchdisclosure.

(b) Manner of making public. The records referred to in paragraph(a) will be
madepublic by placing them in a publicly accessiblefile in the office of the circuit
executiveat 503 U.S. Post Office and CourthouseBuilding, Cincinnati, Ohio 45202.
The circuit executive will send copies of the publicly available materialsto the
FederalJudicial Center,1520 H Street,N.W., WashingtonDC 20005, where such
materialswill also be availablefor public inspection. In casesin which memoranda
appearto haveprecedentialvalue,thechief judgemay causethemto be published.

Cc) Decisions of Judicial Conference standing committee. To the extent
consistentwith the policy of the Judicial ConferenceCommitteeto Review Circuit
Council Conductand Disability Orders,opinions of that committeeaboutcomplaints
arising from this circuit will also be madeavailable to the public in the office of the

-, circuit executive.
Cd) Special rule for decisionsof judicial council. When the judicial council has

takenfinal action on the basis of a reportof a specialcommittee,and no petition for
review hasbeenfiled with the Judicial Conferencewithin thirty daysof the council’s
action, the materialsreferredto in paragraph(a) will be madepublic in accordance
with this rule asif therewere no furtherright of review.

(e) Complaints referred to the Judicial Conferenceof the United States. If a
complaintis referredto the Judicial Conferenceof the United Statespursuantto rule
14(e),materialsrelating to the complaintwill bemadepublic only asmay be ordered
by the Judicial Conference.

COMMENTARYONRULE 17
Section 372(cfll5) provides that ‘[e]ach written order to implement any action under

paragraph (6)(B) of this subsection’ shall be made publicly available and that, ‘Iu)nless
contrary to the interest of justice,’ each such order shall be accompanied by written reasons.
Section 372(c)(1 4) states that ‘papers, documents, and records of proceedings related to
investigations’ shall be confidential. Section 372(c)(6XB) lists, among possible council
actions following an investigation, censure or reprimand ‘by means of private
communication’ or ‘by means of public announcement.’ These three provisions exhaust the
statutory guidance with respect to public availability of decisions on complaints.

The statute and its legislative history exhibit a strong policy goal of protecting judges
from the damage that could be done by publicizing unfounded allegations of misconduct. -

Except in cases in which the proposed Court on Judicial Conduct and Disability held a de
novo hearing, the Senate~passedbill specifically provided for confidentiality at all stages of
the complaint procedure ‘unless final adverse action is taken against a judge, not including
an order of dismissal.’8 Although the language of the final legislation is derived from the
House bill9 and is limited to materials ‘related to investigations,’ there is no indication that
nonconfidential treatment of other materials was contemplated.

It is consistent with the congressional intent to protect a judge from public disclosure of a
complaint, both while it is pending and after it has been dismissed if that should be the
outcome. On the other hand, the goal of assuring the public that the disciplinary mechanism
is operating satisfactorily is better served by making the process more open.

Rule 1 7 attempts to accommodate these conflicting interests. It provides for public
availability of decisions of the chief judge and the judicial council, and the texts of any
memoranda supporting their orders, together with any dissenting opinions or separate
statements by members of the judicial council. However, these orders and memoranda are
to be made public only when final action on the complaint has been taken and any right of
review has been exhausted. Whether the name of the judge is disclosed will then depend
upon the nature of the final action. If the final action is an order predicated on a finding of
misconduct or disability (other than censure or reprimand by means of private

8 S. 1873. 96th Cong.. 1st Sesa. 2(e) (1979) (proposed 28 U.S.C. ~372(nl(1XC)); seeS. Rep. No. 362, 96th
Cong., latSess. 16(1979).

9 H.R. 7974, 96th Cong., 2d Seas. 3(a) (1980) (proposed 28 U.S.C. ~372(c)(14)).
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communication) the name of the judge will be made public. If the final action is dismissal of
the complaint, or a conclusion of the proceeding by the chief judge on the basis of corrective
action taken, the name of the judge will not be disclosed.

_~JL&cornplairitis dismissed—as moot, or becauseliltervenhig events have made action on
the complaint unnecessary, after appointment of a special committee, rule 1 7(afl4) leaves it
to the judicial council to determine whether the judge will be identified. In such a case, no
final decision has been reached on the merits, but it may be in the public interest—particularly
if a judicial officer resigns in the course of an investigation—to make the identity of the judge
known.

lt should be noted that rule 17 provides for different treatment where a proceeding is
concluded on the basis of corrective action taken, depending on whether the proceeding is
concluded by the chief judge or by the council following investigation by a special committee.
lf a chief judge concludes a proceeding on that basis, rule 1 7(aXl) provides that the name of
the judge will not be disclosed. Shielding the name of the judge in this circumstance should
contribute to the frequency of this kind of informal disposition. Once a special committee
has been appointed, and a proceeding is concluded by the full council on the basis of
corrective action taken, rule 17(a)(3) provides for disclosure of the name of the judge. An
‘informal’ resolution of the complaint at this stage is likely to look very much like any other
council order, and should be disclosed in the same manner.

The proposal that decisions be made public only after final action has been taken is
designed in part to avoid disclosure of .the. existence. of pending proceedings. Rule 17(d)
provides for making decisions public if thirty days have elapsed without the filing of a petition
for review.

Public availability of orders under 28 U.S.C. § 372(c)(6)(B) is a statutory requirement.
The statute does not prescribe the time at which these orders must be made public, but it is
implicit that it should be without delay. Similarly, the statute does not state whether the
name of the judge must be disclosed. in view of the legislative interest in protecting a judge
from public airing of unfounded charges, Rule 17 adopts an interpretation permitting
nondisclosure of the identity of a judicial officer who is ultimately exonerated and also
permitting delay in disclosure until the ultimate outcome is known. In this connection
congressional leaders described the public availability requirement as applying to ‘sanctioning
orders.’~0

Finally, the rule provides that the identity of the complainant will be disclosed only if the
chief judge so orders. Identifying the complainant when the judge is not identified would of
course increase the likelihood that the identity of the judge would become publicly known.
thus thwarting the policy of nondisclosure. If the identity of the complainant is not to be
made. public in such cases, there is no particular reason to change the rule and make it public

- routinely in cases in which the judge is identified. However, it may not always be practicable
to shield the complainant’s identity while making public disclosure of the judicial council’s
order and supporting memoranda; in some circumstances, moreover, the complainant may
consent to public identification.

RULE 18. DiSQUALIFICATION
(a) Complainant. If the complaint is filed by a judge, that judge will be

disqualified from participationin any considerationof the complaint except to the
extentthat theserules provide for participationby a complainant.A chief judgewho
hasidentified a complaint under rule 2(j) will not be automaticallydisqualifiedfrom
participatingin the considerationof the complaint, but may consider in his or her
discretionwhetherthe circumstanceswarrantdisqualification.

Ib) Judge complainedabout. A judge whose conduct is the subject of a
complaintwill be disqualifiedfrom participatingin anyconsiderationof the complaint
exceptto the extent that theserules provide for participation by a judge who is
complainedabout.

(c) Disqualification of chief judge on considerationof a petition for review of a
chief judge’s order. if a petition for review of a chief judgets order dismissing a
complaint or concluding a proceedingis filed with the judicial council pursuantto
rule 5, the chief judge will not participate in the council’s considerationof the
petition. In sucha case,the chiefjudgemayaddressa written communicationto all
of the membersof the judicial council, with copiesprovidedto the complainantand
to the judge complainedabout. The chief judge may not communicatewith
individual council membersaboutthematter,eitherorally or in writing.

10 126 Cong. Rec. 28,093 (1980) (remarks of Sen. DeConcini); id. at 28.617 (remarks of Rap. Kastenmeler).
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(d) Member of special committee not disqualified. A member of the judicial
council who is appointed to a special committee will not be disqualified from
participatingin council considerationof the committee’sreport.

(e) Judgeunder investigation. Upon appointmentof a special committee,the
judge complainedabout will automatically be disqualified from serving on (1) any
specialcommitteeappointedunder rule 4(e), (2) the judicial council of the circuit, (3)
the Judicial Conferenceof the United States,and (4) the Committee to Review
Circuit Council Conduct and Disability Orders of the Judicial Conferenceof the
United States. The disqualificationwill continue until all proceedingsregardingthe
complaintare finally terminated,with no further right of review. The proceedings
will be deemedterminatedthirty daysafter the final action of the judicial council if
no petitionfor review hasat that time beenfiled with the-JudicialConference.

(f) Substitutefor disqualified chief judge. If the chief judge of the circuit is
disqualified from participating in considerationof the complaint, the duties and
responsibilitiesof the chief judge under theserules will be assignedto the circuit
judge in regularactiveservicewho is the most--seniorin dateof commissionof those
who arenot disqualified.

COMMENTARYONRULE 18

DISQUALIFICATION OF CHIEF JUDGE ON REViEW OF CHIEF JUDGE’S ORDER
Rule 1 8(c) would bar participation by the chief judge in decisions on petitions to the

circuit council to assure complainants that their petitions will receive fair consideration.
DIsQuALIFIcATioN OF JUDGE UNOER lNvEsTlaAiioN

28 U.S.C. § 372(c)(12) states that a judge under investigation will be disqualified from
certain activities ‘until all related proceedings under this subsection have been finally
terminated.’ Rule 1 8(e) provides that the proceedings will be deemed terminated if no
petition for review is filed within thirty days after the final action of the judicial council.

SUBSTITUTE FOR DISQUALIFIED CHIEF JUDGE
Under 28 U.S.C. § 372(c)(2), a complaint against the chief judge is to be handled by

‘that circuit judge in regular active service next senior in date of commission. Rule 18(f)
interprets the statutory language to mean that seniority among judges other than the chief is
to be determined by date of commission, with the result that complaints against the chief
judge may be routed to a former chief judge or other judge who was appointed earlier than
the chief judge.

DI5QuALIRcATI0N WHEN MULTIPLE JUDGES Ait~COMPI.AINED AGAINST
Sometimes a single complaint is filed against a large group of judges. Complaints have

been filed against all the members of the court of appeals and at least one has been filed
against all circuit and district court judges of the circuit. If the normal disqualification rules
are observed in the former case, no court of appeals judge can serve as acting chief judge of
the circuit, and the judicial council will be without appellate members. In the latter case—
where the complaint is against all circuit and district judges—no member of the judicial
council can perform the duties assigned to the council under the statute. A similar problem is
created by successive complaints arising out of the same underlying grievance. Although
these multiple-judge complaints are virtually always meritless, the appearance of justice is
best served by adherence to traditional principles that matters should be decided by
disinterested judges. If no circuit judge is available to serve as acting chief judge of the
circuit, intercircuit assignment procedures under 28 U.S.C. § 29 1(a) can be used to assign a
circuit judge from another circuit to perform the statutory duties of the chief judge. If a
quorum of the judicial council cannot be obtained to act on a petition for review of a chief
judge’s order, the council might ask the judicial council of another circuit to consider the
petition or might ask the Chief Justice to assign the matter to either the judicial council of
another circuit or the Judicial Conference Committee to Review Judicial Conduct and
Disability Orders. In the unlikely event that a quorum of the judicial council cannot be
obtained to consider the report of a special committee, there is legislative history suggesting
that the council should use the authority provided in section 372(c)(7HA) to refer the
complaint to the Judicial Conference for consideration.1’

11 H.R. Rep. No. 1313, 96th Cong., 2d Sass. 12(1980).
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RULE 19. WITHDRAWAL OF COMPLAINTS AND PETITIONSFOR REVIEW
(a) Complaint pendingbefore chief judge. A complaint that is before the chief

judge for a decision under—rule-4 may be withdrawn by the complainantwitfrthe
consentof the chief judge.

(b) Complaint pending before special committee or judicial council. After a
complaint hasbeenreferredto a specialcommitteefor investigation,the complaint
may be withdrawn by the complainantonly with the consentof both (1) the judge
complainedabout and (2) the specialcommittee(before its report hasbeenfiled) or
thejudicial council.

Cc) Petition for review of chief judge’s disposition. A petition to the judicial
council for review of the chiefjudge’s dispositionof a complaintmay be withdrawn
by thepetitionerat anytime beforethe judicial council actson the,petition.

COMMENTARY ON RIfLE 19

Rule 19 treats the complaint proceeding, once begun, as a matter of public business
rather than as the property of the complainant;’~The- complainant is denied the unrestricted
power to terminate the proceeding by withdrawing the complaint.

Under rule 19(a), a complaint pending before the chief judge may be withdrawn if the
chief judge consents. In appropriate cases, the chief judge may accordingly be saved the
burden of preparing a formal order and supporting memorandum.

If the chief judge appoints a special committee, however, rule 19(b) provides that the
complaint may be withdrawn only with the consent of both the body before which it is
pending (the special committee or the judicial council) and the judge complained about. Once
a complaint has reached the stage of appointment of a special committee, the judge
complained about is thus given the right to insist that the matter be resolved on the merits,
thereby escaping the ambiguity that might remain if the proceeding were terminated by
withdrawal of the complaint.

With regard to petitions for judicial council review, rule 19(c) grants the petitioner
unrestricted authority to withdraw the petition. The public’s interest in the proceeding is
adequately protected, since there wilt necessarily have been a decision by the chief judge in
such a case.

RULE 20. AVAILAB1LITY OF OTHER PROCEDURES
The availability of the complaint procedureunder theserules and 28 U.S.C. §

372(c) will not precludethe chief judge of the circuit or the judicial council of the
circuit from consideringany informationthat maycome-to theirattentionsuggesting
that a judge has engagedin conduct prejudicial to the effective and expeditious
administrationof the businessof the courtsor is unableto dischargeall thedutiesof
office by reasonof disability.

COMMENTARY ø~IRULE 20
Rule 20 reflects the fact that the enactment of section 372(c) was not intended to

displace the historic functions of the chief judge and the circuit judicial council to respond to
problems that come to their attention. As stated by Senator DeConcini in his remarks upon
final Senate passage of the 1980 act, ‘the informal, collegial resolution of the great majority
of meritorious disability or disciplinary matters is to be the rule rather than the exception.
Only in the rare case will it be deemed necessary to invoke the formal statutory procedures
and sanctions provided for in the act.’12

RULE 21. AVAILABILITY OF RULES AND FORMS
Theserules andcopiesof the complaintform prescribedby rule 2 will beavailable

without charge in the office of the Circuit Executive 503 U.S. Post Office and
Courthouse,Cincinnati, Ohio 45202,in the office of theclerk of thecourt of appeals
and in each office of the clerk of a district court or bankruptcycourt within this
circuit.

12 12. 126 Cong. Rec. 28.092 (1980).
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RULE 22. EFFECTIVE DATE -

Theserules apply to complaintsfiled on or after April 1, 1 992. The handling of
cornplaints filed beforethat datewill be governedby the rulespreviouslyin effect.

RULE 23. ADVISORY COMMITTEE
The advisorycommitteeappointedby the Court of Appealsfor the 6th Circuit for

the study of rules of practiceand internal operatingproceduresshall also constitute
the advisory committeefor the study of theserules, as provided by 28 U.S.C. §
2077(b), and shall make any appropriaterecommendationsto the circuit judicial
council concerningtheserules.



JUDICIAL COUNCIL OF THE SIXTH CIRCUIT
COMPLAINT OF JUDICIAL CONDUCT OR DISABILITY

MAIL THIS FORM To: CIRCUIT ExEcuTIVE OF THE SIXTH CIRCUIT
503 U.S. POSTOFFICE & COURTHOUSE

CINCINNATI, OHIO 45202
MARX ENVELOPE ‘JUDIcIAL MISCONDUCTCOMPLAINT’ OR JUDICIAL DISABILITY COMPLAINT.’
Do NOT PUTTHE NAME OF THE JUDGEORMAGISTRATE ON THE ENVELOPE.

SEERuLE 2 FORTHE NUMBER OF COPIESREQUIRED.

1. Complainant’sName:___________________________________________________

Address:_____________

Daytime telephone:( )
2. Judgeor Magistratecomplainedabout:

Name:

Court:

3. Does this complaint concernthe behaviorof the judge or magistratein a

particular lawsuit or lawsuits?

Dyes ONo

If ‘yes’ give the following information abouteachlawsuit

(use reverseside if there is more thanone):

Court:

Docketnumber:______________________________________________________

Are (were) you a party or lawyer in the lawsuit?

0 Party 0 Lawyer D Neither

If a party, give the following information:

Lawyer’s Name:___________________________________________________________

Address: _____________________________________

Telephone:( ) -

Docket number(s) of any appealsof abovecase(s)to the Sixth Circuit Court

of Appeals:

4. Have you filed any lawsuits againstthe judgeor magistrate?
Dy~5 ONo

If ‘yes’ give the following informationabouteachlawsuit

(usc the reverseside if thereis more thanone):

Court:



Docket Number: _____

Presentstatusof suit:

~Your Lawyer’s Name:

Address:_____________

Telephone:( ) _________________________________
Court to which any appealhasbeentaken:________________________________

Docketnumberof the appeal:____________________________________________

Presentstatusof the appeal:_________________________________________________

5. On separatesheetsof paper,not largerthanthe paperthis form is printed

on, describethe conduct-orthe evidence.ofdisability that is the subjectof

this complaint. Sec rule 2(b) and rule 2(d). Do not usemore than 5 pages(5

sides). Most complaintsdo not requirethat much.

6. You should either

(I) checkthe first box below and sign this form in the presenceof a notary

public; or

(2) checkthe secondbox and sign the form. You do not needa notary public if

you checkthe secondbox.

O I swear(affirm) that --

0 I declareunderpenalty of perjury that —

(1) I havereadrules I and 2 of the Rulesof the Sixth Circuit Governing

Complaintsof Judicial Misconductor Disability, and

(2) The statementsmadein this complaintare true and correctto thebestof

my knowledge.

(Signature)

Executedon _____________

- (Date)
Sworn and subscribed
to beforeme ________________

(Date)

(Notary Public)
My commissionexpires:


